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Section 1: China outbound investment

a. What are the key sectors that attract China
outbound investment (COI)? What are some notable
Chinese investments or M&A that have recently
taken place in India?

India and China have been at the forefront of the radical tran-
sition from developing to emerging economies. India’s growth
accelerated to 7.6% in 2015-2016 and deeper economic integra-
tion has helped China expand its growth rate to 6.7% in the first
quarter of 2016. India is an attractive destination for Chinese
investment due to its strategic location (although some tension
exists), growing domestic market demand, large middle-class
population, low labor costs and conducive regulations.

The Indian government has liberalized its Foreign Direct
Investment Policy (FDI Policy) with the objective of spurring
growth. Some of the key sectors that attract COI include:

= Transport and logistics

= Technology and telecommunications
= Infrastructure

= Energy

= Real estate

Recent Chinese investment targets in India can be broadly
categorized into two groups: (i) “new economy business” (i.e.
high-growth industries that involve cutting-edge technology);
and (ii) the manufacturing and real-estate sectors. Notable recent
COlI investments in the past twelve months include:

New economy business:

* Indian e-commerce platform Snapdeal received a $500
million investment from a consortium led by Alibaba Group
Holding Ltd. Alibaba also acquired a 20% stake in online
digital wallet Paytm for $680 million.

= Didi Chuxing Technology Co. invested in Ola, India’s most
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popular mobile taxi-hailing application.

= Tencent Holdings Ltd. led an investment round of $90
million into Practo Technologies Pvt. Ltd., a healthcare
portal connecting patients to medical practitioners.

= Hillhouse Capital Management Group, Ltd. invested
$50 million in India’s online auto-classifieds portal,
CarDekho, and further participated in a subsequent round
of funding.

Manufacturing and real estate:

= Dalian Wanda Group Co. Ltd. signed a memorandum of
understanding with Haryana State to develop “Wanda Indus-
trial New City”. The $10 billion investment, to be spread
over a decade, is due to regulatory relaxations in the real-
estate sector, where 100% FDI is now permitted.

= Xi’an LONGi Silicon Materials Corp. plans to invest $235
million to establish a solar cell and parts factory.

= Kingfa Science & Technology Development Co. Ltd. and
Lesso Group Holdings Ltd. propose to invest a combined $70
million to manufacture plastic components in Maharashtra.

= Gionee Communication Equipment Co. Ltd. proposes to
invest $50 million over the next three years to make mobile
handsets in India.

b. Which national and regional governmental bodies
are responsible for driving COl in India?

The Department of Industrial Policy and Promotion (DIPP)
is responsible for the formulation of the FDI Policy and facilitat-
ing investment into India.

The Reserve Bank of India (RBI), the central bank, oversees FDI
that falls under the automatic route, i.e. investments not requiring
prior government approval. These must be reported within 30 days
of receipt of the foreign investment. RBI also promulgates rules,
issues procedural instructions such as circulars, and notifies policies
in tandem with DIPP. These, together with the Foreign Exchange
Management Act, 1999 (FEMA) and the FDI Policy, broadly form
the regulatory framework for FDI in India.

The Foreign Investment Promotion Board (FIPB) processes
applications for FDI that falls under the government approval
route. It also facilitates resolution of project-related problems
faced by foreign investors.

The Securities Exchange Board of India (SEBI), akin to
the U.S. Securities Exchange Commission, governs listed
companies, seeks to protect investors’ interests in the public
markets and promotes the development of the securities
market.

Section 2: Investment vehicle and capital

a. What are the most common legal entities and
vehicles used for COl in India? How long do they take
to become operational? What are the key criteria for
establishment and operation of these vehicles that
are relevant to COI?

Investment entity

A company may be formed in India typically either as a public
company—with a minimum of seven members and may offer
securities to, and accept deposits from, the public—or a private
limited company—which is unlisted, has a limited number of
members and which restricts share transfers and issuances.

A company’s members may have limited or unlimited
liability. Such liability can be limited by shares or by guarantee.

A private company limited by shares is the most common legal
entity, especially for off-market transactions. The process of incor-
poration involves several filings with the Registrar of Companies,
including for name approval, filing the charter documents (memo-
randum and articles of association), determining the registered
office address and appointing the first directors and other key
personnel. This typically takes around three to four weeks.

Investment methods

Investment into a company is made by way of subscription of
shares. The most common instruments are preference shares or
debentures that are compulsorily convertible into equity. Prefer-
ential instruments are chosen as an alternative to plain equity, as
they get paid first in the case of liquidation and also enjoy pref-
erential dividends. The majority of the investment comes by way
of compulsorily convertible instruments, which are not classified
as external commercial borrowings subject to several restrictions
by RBI. They are converted on the basis of a ratchet, with the
conversion price linked to the company’s future performance.
The investor also typically acquires a nominal number of equity
shares to exercise governance rights.

Most financial investors generally acquire between 10% and
25% of the fully-diluted equity share capital and insist on board
representation and veto rights. The controlling stake is then
left with the promoters, subject to investors’ rights. Strategic
investors however, prefer significant or “controlling” stakes; a
greater than 25% interest provides important minority protec-
tion rights, while a greater than 50% or 75% stake gives majority
control and almost full control, respectively.

The differences in post-transaction status between target
unlisted public and private Indian companies are insignificant.
However, important corporate governance rules applicable to
public listed companies, under the agreement executed with
stock exchanges, include those governing the composition and
manner of appointment of the board of directors and the con-
stitution of specified committees, such as the audit committee,

Lc India has significantly
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and public disclosure of managerial remuneration. Access to the
public markets must be weighed against these requirements.

India has significantly eased restrictions and compliance and
cost-related burdens for private companies, such as by granting
increased flexibility in structuring share capital, permitting the
issuance of equity shares with differential voting rights and
partial approval exemptions for related party transactions. These
are often the key determinants in choosing the appropriate invest-
ment vehicle.

Section 3: Investment approval

a. Explain the process and timing for foreign
investment approval.

Foreign investments in sectors under the automatic route do
not require prior approval. The target company is only required
to notify RBI of the inward remittance receipt within 30 days and
submit form FC-GPR within 30 days of issuance of shares to the
non-resident investors.

FIPB offers a single-window clearance to investment
proposals that fall under the government route. An application
form, along with the required documents and information, must
be submitted to the FIPB in the prescribed format. Processing the
application usually takes around 20-30 days (if all information is
complete and accurate in the first instance).

b. Briefly explain the investment restrictions for any
specially regulated/restricted sectors, including
whether the government is entitled to any special
rights in those sectors (e.g. golden shares).

FDI is prohibited in a limited number of sectors, such as:

= Lottery business, including online lotteries.

= Gambling and betting, including casinos.

= Trading in Transferable Development Rights (TDRs).

= Real estate business (essentially trading) or farm-house
construction.

= Manufacturing of tobacco cigarettes or its substitutes.

= Atomic energy and railway operations.

FDI in the following sectors requires prior FIPB approval:

= Mining and separation of titanium bearing minerals/ores, its
value addition and integrated activities.

= Defense: FDI above 49% requires approval on a case-by-case
basis wherever it is likely to result in access to modern and
‘state-of-the-art’ technology.
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= Broadcasting, carriage and content services.

= Print media.

= Civil aviation, where FDI exceeds 74%.

= Establishment and operation of satellites.

= Private security agencies.

= Telecom services.

= Single brand product retailing and multi-brand retail trading.
= Banking.

= Brownfield investments in pharmaceuticals.

The government currently does not enjoy any special rights
such as golden shares in these sectors. Many business activities/
sectors however, have specific conditions and restrictions on FDI
(for instance, a minimum lock-in requirement for FDI in some
cases). If India’s FDI regime is divided between approval and
non-approval routes, the issue often turns on sector-specific
restrictions. Therefore, it is important to examine sector-specific
rules that may trigger approval requirements.

c. Which authority oversees competition clearance,
when is notification mandatory, and what is the
merger control process?

The Competition Commission of India (CCI) is the primary
quasi-judicial body regulating competition and governing merger
clearance. Any acquisition of control, shares, voting rights or
assets, mergers or consolidations that cross the asset value/turnover
thresholds specified must be reported. The underlying principle is
that combinations that are likely to have an appreciable adverse
effect on competition (AAEC) in India need to be notified.

CCI should be notified within 30 days of approval of the
proposed combination by the enterprise’s directors or execution
of definitive documents for acquisition. If CCI forms a prima
facie opinion that a combination is likely to have an AAEC in the
relevant market, it may direct further investigation, require the
enterprise to publish details of the combination, invite objections
from the public and proceed to pass an order either approving or
rejecting the combination, or proposing modifications. If the CCI
does not pass an order within 210 days from the date of notifica-
tion, then the proposed combination is deemed cleared.

d. Are there any unique processes that could
potentially block a foreign investment?

This depends largely on the specific sector of investment.
However, an important restriction in some cases is the require-
ment for approvals where the investment is in the form of
non-cash consideration, for instance, if it involves a share swap
or any other adjustment mechanism not in accordance with the
pricing guidelines highlighted below. The grant of such approvals
is discretionary.

For listed entities, the securities law framework in India has
been revised significantly in the last decade with the introduc-
tion of SEBI’s Substantial Acquisition of Shares and Takeovers
Regulations, 2011 (Takeover Code), which governs secondary

acquisition of a listed company’s shares.

An acquirer is required to make an open offer if it is entitled to
exercise 25% or more of the voting rights in the target company.
Further, acquisition of “control” is also a trigger for an open offer
irrespective of the extent of shareholding acquired by the acquirer.

The Takeover Code also restricts acquirers from executing the
private arrangement that triggered the open offer until the com-
pletion of the open offer itself. This is to ensure that the acquirers
have sufficient incentive to comply with their obligations.

SEBI has also imposed disclosure requirements for deals that
do not necessarily trigger the open offer requirements. For example,
any acquirer whose shareholding rises to 5% or more must disclose
the shareholding to the target company, as well as to the stock
exchange, within two days of the change actually occurring.

e. Are there approval requirements when a foreign
investor increases or exits its investments?

The approval requirements for a foreign investor seeking to
increase or exit its investments are primarily geared towards the
price at which an acquisition or sale of shares occurs. Different
pricing norms have been prescribed for acquisition and sale of
equity by non-residents. Acquisition of equity must be at a price
not lower than that determined in accordance with the pricing
guidelines, for listed companies, and internationally-accepted
pricing methodologies, for unlisted companies. The price arrived
at would act as a ceiling. In 2014, RBI allowed the issue of
equity instruments with “optionality” clauses under the FDI
regime. The guiding principle is that the non-resident investor is
not guaranteed any assured exit price at the time of investing and
must exit at the fair price at the time of exit, subject to any appli-
cable lock-in period requirement.

Section 4: Tax and grants

a. Are there any tax structures and/or favorable
intermediary tax jurisdictions that are particularly
useful for FDI into India?

Investment vehicles are commonly based out of tax-favor-
able jurisdictions such as Singapore or Mauritius. The recent
amendment protocol to the India-Mauritius double taxation
avoidance agreement (DTAA) provides for a shift in the taxation
of capital gains from residence-based to source-based taxation,
i.e. India now has the right to impose tax on capital gains arising
from the sale of shares of Indian companies. This is based solely
on the date on which shares are acquired, and investments prior
to March 2017 remain unaffected. India has signed DTAAs
with over 84 countries including China, the U.S., UK, Japan,
Singapore, Australia and the EU nations. In general, provisions
of the domestic income tax law or tax treaty, to the extent more
beneficial, may be applied by non-residents.

India has also signed bilateral investment promotion agree-
ments with 82 countries that allow for lower duties on imports.

1 Foreign companies
are tarable at 409/ with a
surcharge of around
2.59/0 of the tax 5y

b. What are the applicable rates of corporate tax and
withholding tax on dividends?

The corporate tax rate for domestic companies is 30% with
a surcharge of around 10% of the tax. Foreign companies are
taxable at 40% with a surcharge of around 2.5% of the tax. A
minimum alternate tax is levied at 18.5% of the adjusted profits
of companies where the tax payable is less than 18.5% of their
book profits.

No withholding tax is applied on dividends as those declared
by an Indian company are tax-free for all shareholders. However,
the Indian company declaring the dividend is liable to pay dividend
distribution tax at 20.36% on the dividends declared/distributed.

c. Does the government have any FDI tax incentive
schemes in place?

The government has offered several key tax benefits to
startups such as (i) exemption on capital gains tax for investing
in startups; (ii) a three-year income tax exemption for startups,
subject to non-distribution of dividends by the startup; and (iii)
tax exemptions on investments made above the fair market value.

Further, a foreign company will be regarded as a tax resident
of India under the “place of effective management” test, i.e. if
key management is located, and commercial decisions are made,
that year in India.

d. Other than through the tax system, does the
government provide any other financial support to
investors? If so, please provide an overview.

India offers location-based incentives for mega projects and
investments in less developed regions based on negotiations
with the relevant state governments. For example, tax benefits
are available for undertaking manufacturing activities in the
northeastern states. Incentives include stamp duty exemption
for land acquisition, refund or exemption of value-added tax,
and exemption from payment of electricity duty. In addition to
industry-specific benefits, there are export-linked incentives,
such as benefits for expenditure on research and development
and employment of new workmen. There are also exports-related
incentives including duty drawback, duty exemption/remission
schemes, focus products and market schemes. “Make-in-India”
is an incentive-based scheme introduced by the government to
encourage manufacturing in India.

e. Are there any reciprocal tax arrangements between
India and China? If so, how can they aid investors?
India and China have a DTAA in place that governs the
taxation of income from immovable property, business profits,
shipping and transport, as well as dividends, interest, royalties,
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and fees for technical services. The DTAA provides clarity on
which contracting state has the right to tax income and helps in
preventing fiscal evasion. Capital gains are taxable in both China
and India (long-term capital gains) at the rate of 20%.

There are several bilateral trade agreements, memoranda of
understanding and protocols for trade and economic cooperation
executed between India and China.

through a proper banking channel. A declaration must also be
filed with RBI within 90 days from the acquisition date.

Importantly, acquisition of immovable property by Chinese
entities with branch offices in India, requires prior RBI approval.
Foreign companies with liaison offices in India are not permitted
to acquire immovable property other than by way of lease for no
more than five years.

Section 5: FX controls and local operations

a. What foreign currency or exchange restrictions
should investors be aware of?

There are no prohibitive foreign currency or exchange
restrictions; although it is regulated. All foreign investments
are freely repatriable subject to sectoral FDI policies. Current
account remittances such as profits and dividends are also freely
repatriable.

Capital account transactions entail certain compliance
requirements. Purchase and sale of equity shares are subject
to pricing guidelines. Acquisition and transfer of immovable
property by non-residents require RBI’s prior permission.

b. Are there any legal restrictions on bringing in
foreign workers and how difficult is it for foreign
investors to secure expatriate visas for shareholder
representatives, senior managers and workers in
practice?

Foreigners need to have an employment visa in order
to work in India. The employee’s salary must be more than
$25,000 per year. Many companies opt instead to having
workers obtain project visas. Project visas do not have the
$25,000 requirement, but only cover professionals in the
power and steel sector.

Shareholder representatives have an easier time securing
visas. As they are not paid a salary, they are eligible for business
visas. Business visas are available for expatriate entrepreneurs or
investors who want to conduct business in India. Unlike employ-
ment visa holders, business visa applicants usually work on
behalf of a foreign company for a limited time and do not work
for a local employer. Business visas are generally issued with
a six-month validity period or more, and provide for multiple
entries. However, business visa holders are not allowed to remain
in India for longer than six months at a time.

c. What are the requirements and process for
purchasing commercial property?

A foreign national resident outside India is not permitted
to purchase immovable property in India, but can only inherit
property from an Indian resident.

A foreign company having a registered branch office or other
place of business in India can purchase immovable property. The
payment must be made by way of foreign inward remittance
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Section 6: Dispute resolution

a. Does India have a bilateral investment protection
treaty with China or other jurisdictions commonly
used for investing in the country?

China and India executed a bilateral investment protec-
tion treaty in 2006, which requires each party to create and
encourage favorable investment conditions and accord fair and
equitable treatment to investors. Each party should also ensure
that the others’ investments are not nationalized or expropriated,
provide repatriation and returns without undue delay, and allow
for dispute settlement. India has also entered into similar treaties
with around 80 other countries.

b. How efficient are local courts’ enforcement and
dispute resolution proceedings, and are there any
procedural features foreign investors must be aware
of?

The dispute resolution mechanism in India is sluggish and
poses challenges to a speedy and efficient redressal process.
International institutional arbitration is strongly advised in cross-
border agreements involving Indian companies.

c. Do local courts respect foreign judgments and are
international arbitration awards enforceable?

Ordinarily, a foreign court judgment is treated on par with
Indian court judgments for enforcement purposes if the same
principle is applied to Indian court judgments in that foreign
jurisdiction. Chinese court judgments cannot, however, be so
executed but must be proved in an Indian court, as India and
China do not have such reciprocity in place. Foreign arbitral
awards are enforceable. The person intending to enforce a
foreign award must make an application to the court with the
award, a copy of the arbitration agreement and any other docu-
mentation necessary for proving the foreign award.

d. Are local judgments and arbitration awards from
India generally enforceable in other jurisdictions?
The enforceability of Indian judgments is largely dependent
on the local laws in other jurisdictions; the position vis-a-vis
China is explained above. However, India is a signatory to the
New York Convention, and therefore its arbitral awards are
enforceable in other contracting states, including China.
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